
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

 CASE NO.: PFA/GA/3/98/JM   

In the complaint between: 

 

Basil Kransdorff Complainant 

 

and  

 

Sentrachem Pension Fund First Respondent 

Sentrachem Limited Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

The complainant has lodged a complaint with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956 challenging the first respondent=s 

computation of his withdrawal benefit.  Essentially, the complainant contends that the 

withdrawal benefit paid to him on his retrenchment was neither fair nor in line with his 

legal entitlement in terms of the pension fund=s rules or his contract of employment. 

 

The first respondent is a defined benefit pension fund duly registered in terms of the 

Pension Funds Act of 1956.  The second respondent is the complainant=s former 

employer and the participating employer in the fund. 

 

The complainant lodged his initial documentation with my office under cover of a letter 

dated 17 December 1997.  Since that date there has been a voluminous exchange of 

correspondence between the parties and my office.  A preliminary hearing into the 

matter was held on 22 April 1998 and a further hearing on 8 and 9 December 1998.  At 

the hearing the parties made oral submissions and called witnesses who also advanced 
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oral submissions to me.  Neither party felt the need to place the witnesses under oath.  

The complainant adduced submissions by Mr Wellsted, a consultant in the industry.  

The respondent relied on submissions by the actuary, Mr Chesler and a management 

consultant, Mr Westcott.  The complainant was not legally represented.  The respondent 

was represented by Mr Barry of Webber, Wentzel, Bowens of Johannesburg. 

 

Subsequent to the hearings I have held a further meeting with the respondent=s legal 

representatives and its actuary to consider various issues raised in correspondence.  I 

also have conducted a number of telephonic discussions with the parties, Mr Chesler 

and Mr Wellsted.  In addition I have discussed the issues with Prof.  Anthony Asher of 

the University of the Witwatersrand, Mr Jeremy Andrew, the Chief Actuary and various 

members of the Actuarial Society.  There has also been an ongoing correspondence 

between January and July 1999. 

 

Viewed from the perspective of traditional methods of legal dispute resolution, the 

investigation in this matter may be considered somewhat unorthodox.  However, it is 

worth remembering that the Pension Funds Adjudicator is not a court of law and the Act 

requires me to conduct an investigation into complaints and grants me the powers of a 

Commission of Inquiry (see Section 30J(3)).  Section 30P of the Act affords ample 

protection against such unorthodoxy and informality by permitting an aggrieved party to 

seek relief de novo in the High Court.   

 

By way of introduction, and for the information of complainants generally, it may be 

worthwhile to make a few observations about the processing of complaints.  The 

tendency by complainants and legal representatives to swamp my office with irrelevant 

documentation is becoming a problem.  In this case the documentary evidence runs to 3 

or 4 lever arch files of documents, many of which, while making interesting reading, are 

strictly speaking not relevant to the determination of the complaint. Burdening my office 

in this way invariably drags out the proceedings and has a negative impact on the 

expeditious processing of complaints.  The conduct of correspondence, the receipt and 

perusal of documentation, the research and preparation for the hearings, the hearings, 

correspondence subsequent to the hearings, legal and actuarial research and the 
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writing of the determination in this matter, together with numerous telephonic 

consultations and exchanges, has meant that 12 working days have been expended on 

the processing of this complaint. 

 

Considering the issues raised by the complaint, the lengthy time frame was probably 

unavoidable.  By comparison, in the English case Stannard v Fisons Pension Trust Ltd 

[1992] IRLR 27, where similar issues involving transfer values were dealt with, the 

determination of the complaint involved a 29 day trial and resulted in a judgment running 

to some 95 pages. 

 

Nevertheless, I use this opportunity to appeal to complainants to resist the 

understandable temptation to load my office with excessive irrelevant documentation.  

Not only does this add to the burden of my office, it also frequently leads to the relevant 

issues being camouflaged behind a morass of irrelevant detail. 

 

Having completed my investigation I have determined the complaint as follows.  These 

are my reasons. 

 

Background to the complaint 

 

The complainant was employed by Karbochem which is a division of the second 

respondent on January 1998.  The complainant=s employment was in terms of a letter of 

appointment dated 27 November 1987.  The relevance assumed by this document 

requires it to be cited almost in full.  The important part of the letter reads as follows: 

 
I have the pleasure to offer you the position as Manager New Business in the Karbochem 

organisation.  Date of commencement will be 1 January 1988 or as soon as possible thereafter. 

 

The following conditions will apply: 

 

 

1 Remuneration 

 

1.1  Pensionable salary                      R62 500 

1.2 Company contribution towards: 
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1.2.1 Pension Fund              7 500 

1.2.1 MEDS                  864 

1.2.3 Group Life Insurance                700 

1.2.4 Group Accident Insurance               337 

1.3 Car Allowance             20 880 

TOTAL            R92 781 

 

Salaries are reviewed annually on April 1.  Your salary will be deposited monthly in a bank or building 

society account of your choice. 

 

2. Vacation leave : 22 working days 

Sick leave : 22 working days.  Leave taken 

may not exceed 66 days in a 3 year cycle. 

 

3. You will be allowed to purchase a car in terms of the Sentrachem Group Car Allowance Policy. 

 

4. It is a condition of employment that you join the Sentrachem Group Pension Fund, for which your 

contribution will be 72% of your pensionable salary to be deducted monthly.  Membership of the 

fund will come into effect after three month=s service.  During this period no contribution will be 

made. 

 

5. You will be approached to partake in the Deferred Compensation Scheme.  Should you decide to 

partake in the scheme the total contribution towards the Pension Fund (19.5%) on the amount 

selected by you will be borne by Karbochem. 

 

Pursuant to his appointment, the complainant became a member of the first respondent 

three months later on 1 March 1988 and remained a member until his retrenchment by 

the second respondent in January 1996 as a result of the Group=s rationalisation 

programme and refocus strategy which resulted in the second respondent selling off the 

division of which the complainant was the manager. 

 

Shortly after his retrenchment the complainant received a withdrawal benefit in the 

amount of R265 292 computed by the actuary of the first respondent as the amount 

owing in terms of the fund=s rules.  The complainant challenges the actuary=s 

computation on a number of grounds in both law and equity.  With reference to section 1 

of the Pension Funds Act, the complaint therefore relates to the interpretation and 

application of the fund=s rules and alleges alternatively an improper exercise of powers, 
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maladministration resulting in prejudice and a dispute of law.  Certain of the 

complainant=s allegations are directed at the participating employer and can be 

construed as alleging a dispute of law or that the employer has not fulfilled its duties in 

terms of the rules of the fund. 

 

The issues 

 

Throughout the correspondence, the hearings, and subsequent to the hearings, a 

number of issues were by both parties.  Attempts to narrow the dispute in 

correspondence, and during the course of the hearing, have crystallised the issues into 

three.  They are the following: 

 

1. Has the complainant received the benefit to which he is entitled in terms of the 

rules of the pension fund? 

 

2. Was the amount paid to the complainant by the first respondent as a withdrawal 

benefit fair and reasonable? 

 

3. Was the complainant entitled to any additional withdrawal benefit by virtue of the 

provisions of his contract of employment? 

 

During the course of the proceedings, the complainant also made a number of 

allegations concerning unfair labour practices to which he claims he was subjected in 

response to his efforts to address fundamental problems in the pension fund.  At the 

hearing in April 1998 I ruled that I lacked jurisdiction in relation to those complaints, 

which should be referred to the appropriate forum in terms of the Labour Relations Act 

66 of 1995. 

 

 

 

The applicable rule and the actuary=s calculation of the withdrawal benefit 

 

The operative rule determining the quantum of the complainant=s withdrawal benefit 

provides for payment as follows: 
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In the case of a member whose services are terminated by the employer owing  to a 

general scheme for reduction or re-organisation of staff  - the greater of the reserve 

value or twice the accumulated contributions, together with interest. 
 

The accumulated contributions are defined in the fund=s rules as being the member=s 

own contributions to the fund.  The rate of interest is stipulated at 8% per annum.  The 

complainant was paid the reserve value, being the greater of the two amounts in this 

instance. 

 

The rules of the fund define the reserve value as: 

 
an amount equal to the present value as determined by the actuary of the benefits 

accumulated in terms of the rules in respect of the member for completed service, 

provided that if the actuary is of the opinion that the financial position of the fund 

requires it, the actuary may reduce such amount to the extent which in his opinion is 

required by the financial position. 
 

The early withdrawal rule was amended in the recent past to improve the benefit paid in 

instances where membership is terminated as a result of an operational requirements 

dismissal.  The aim is to allow for a more generous benefit by allowing for withdrawal of 

the reserve value where that amount was more than double the accumulated 

contributions.  The amendment guarantees greater equity for withdrawing members. 

 

The amount of the reserve value is calculated by the fund actuary.  It is common 

knowledge that when actuaries are called upon to calculate actuarial liabilities, they are 

compelled to make a number of choices.  The first choice is one of method.  The second 

choice concerns the assumptions to be used with that method.   

 

In his submissions to me, Mr Chesler, the fund=s actuary employed by Alexander 

Forbes, Consultants and Actuaries, described his method of calculation and the 

assumptions used.  The reserve value is the amount of money the fund needs to hold in 

order to meet the benefits expected to become payable to the members in the future in 

respect of service accrued to the date of calculation.  Allowance is made for future 

salary increases and pension increases after retirement.  These expected benefits are 
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then discounted back to the date at which the reserve value is being calculated using an 

assumed interest rate and demographic assumptions.  This is the so-called projected 

unit method. 

 

The assumptions used to calculate the reserve value for the complainant were the same 

as those used in the statutory valuation of the fund on 1 March 1995.  It was assumed 

that the fund=s investments would yield 15% per annum which was consistent with then 

current long term interest rates.  It was further assumed that salaries would, due to 

inflation, escalate at 13% per annum.  In sum, this brings about a real rate of return of 

2%, which by virtue of its conservative nature would clearly be in the interests of the 

members of the fund in an ongoing situation.   

 

In order to make some allowance for increasing pensions from time to time in the future, 

the assumed interest rate was reduced from 15% to 5% per annum in respect of the 

period after each member=s retirement.  The effect of this measure is that if the fund for 

example earns 15% on its investments, it could grant an increase of 10% to pensioners 

out of the interest surplus earned on the pensioners= reserves.   

 

Merit and promotional salary increases were assumed at between 0.5% and 8% 

depending on the age of the members.  Early withdrawal rates were based on the 

experience of funds of similar size and nature to the second respondent.  The 

withdrawal rate was varied to take account of different patterns within different age 

groups and varied between 2% and 30% depending on age and gender.  It was 

assumed that 90% of the members were married to spouses 5 years younger than 

themselves in the case of males, or 5 years older in the case of females.  Mortality rates 

were determined in accordance with applicable actuarial tables.   

 

The actuarial reserve value for the complainant was calculated using the following 

information:- 

 
Date of exit       11 January 1996 

Date of birth       2 December 1946 

Pensionable Service Date     1 May 1988 

Sex        Male 
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Accumulated Contributions 

(member contributions with compound interest at 8% 

per annum)       R  97 197.04 

Pensionable salary      R252 648.00 

 
The formula applied was:- 

 

Pensionable Salary at date of calculation x Pensionable Service x Actuarial Factor A 

(based on expected interest, salary increases, pension increases, life expectancy, 

marital status etc.) 

 

Plus 

 

Accumulated Contributions X Actuarial Factor B 

 

= Retirement Portion + Death and Withdrawal Portion 

= [252 648 x 7.75 x 0.1294222] + [97 197.04 x 0.1222362] 

= 253 411 + 11 880 

= R265 292 
 

The retirement portion of the actuarial reserve can be calculated in a different way. The 

complainant=s salary at the date of his retrenchment (R252 648 per annum) can be 

projected to his salary at retirement by allowing for 14.5% increase for one year, 14% 

for 5 years and 13.5% for 10 years - resulting in an amount of R1 976 079.  His 

estimated pension at retirement was computed as R306 289 on the basis of the formula 

2% x 7.75 (years of service) x R1 976 079 in accordance with the defined benefit 

formula provided by the rules.  The estimated pension at retirement was then subjected 

to an annuity factor of 11,427 to give a value at retirement of R3 499 964.  This figure 

was then discounted at 15% per annum for 16 years to arrive at present value of 

pension at retirement in the amount of R374 023.  This amount was again reduced by 

the factor of 0.67754 (the death and withdrawal decrement) reflecting a 67% probability 

that a man aged 49 would reach the age of 65.  This resulted in the figure of R253 412 

which together with the death and withdrawal portion of R11 880 gave a benefit of R265 

292. 
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The issue for determination is whether the calculated amount is the correct benefit 

owing to the complainant in terms of the rules and whether it is fair, reasonable and in 

accordance with the precepts of the constitution.  This requires inter alia an 

interpretation of the term Areserve value@ as defined in the rules and a proper 

examination of the complainant=s argument that he is entitled to have a portion of the 

investment reserve allocated to him.   

 

Additionally, it has to be determined whether the benefit should be calculated on a 

different basis by virtue of the provisions of the complainant=s contract of employment. 

The complainant has calculated his retirement benefit on a completely different basis to 

that employed by the actuary.  His computation proceeds on the supposition that his 

contract of employment obliged the company to contribute 12% of his pensionable 

salary to the pension fund on an ongoing basis, which amounts he considered as 

invested on his behalf in the fund.  This supposition he derives from paragraph 1.2 of 

the letter of appointment set out above.  The employer=s contribution for the pension 

fund is expressed in figures as R7 500, being 12% of the pensionable salary.  The 

employer=s undertaking to contribute this amount, he claimed, was confirmed each year 

as part of his salary review. The complainant has created a spreadsheet of the 

contributions inflow relying on this figure and the employee=s contribution of 7.5%, to 

which he has applied a return of between 20% and 25% per annum.  The value of his 

withdrawal benefit on this basis would be R476,324.95, some R210,000 more than he 

was paid. 

 

As I understand the complainant=s argument, the claim is that despite the fund being a 

defined benefit fund, it was constrained by the contract of employment to calculate his 

withdrawal benefit on a defined contribution basis.  Alternatively, in the event that this 

proposition cannot be sustained, he argues that the decaying of his withdrawal benefit 

by reliance on certain financial and demographic assumptions has resulted in him 

receiving an unfair benefit in the circumstances, and this is revealed by the comparison 

between the two methods of computation. 

 

Mr Barry, on behalf of the respondents, maintained that the complaint is founded upon 

the misapplication of the principles upon which a withdrawal benefit is calculated in a 
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defined benefit fund.  Because the fund is a defined benefit fund a member is only 

entitled to benefits which are pre-defined in the rules of the fund.  The core benefit is to 

receive at normal retirement age a pension which is equal to 2% for each year of 

service of the average salary of the last three years of the member=s period of service.  

The benefit is not arithmetically derived from the contributions made by or on behalf of 

the member but is determined strictly in accordance with the formula.  Other benefits, 

such as withdrawal benefits and the basis of their calculation are set out in the rules and 

do not correspond directly with the contributions made.  The complainant=s estimate of 

his withdrawal benefit is based on the assumption that the pension fund is able to 

operate as a defined contribution fund.  Both practically and in law it cannot. 

 

Before dealing with these matters directly, it may be beneficial to comment generally on 

the structure of defined benefit funds and the legal rights and duties arising within their 

framework, with particular reference to withdrawal benefits. 

 

The defined benefit fund and fair early withdrawal benefits 

 

In South Africa and elsewhere pension funds generally are of one of two varieties.  

Either they are defined contribution funds or defined benefit funds. The defined 

contribution fund, also known as the money purchase fund, provides for the 

accumulated contributions (both employee and employer contributions), plus the return 

on investment, to be credited to a specific account on behalf of the member.  The final 

credit at retirement can be used either as a lump sum benefit or to purchase an annuity 

at retirement.  In many respects, these funds resemble a savings scheme.  The 

contribution amount is pre-determined by the rules of the fund and, as already stated,  

the employer=s contribution is allocated in full to each individual employee, after 

allowance is made for risk benefit and administration costs in accordance with the rules. 

 

By contrast, a defined benefit fund, such as the first respondent, is a fund in terms of 

which the retirement benefit is defined by means of a formula that is not premised upon 

the amount of money paid into the fund as contributions by or on behalf of a member of 

a fund.  The eventual liabilities of a defined benefit fund cannot be known because the 

pension to be provided on each member=s retirement (being related to earnings near to 
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that date) cannot be known until he or she actually retires.  Consequently the pension 

cannot be funded simply by contributions at a fixed rate.  (See Coloroll Pensions 

Trustees Ltd v Russel and others. [1994] IRLR 586).  Normally, the employer=s 

contribution is determined by the actuary, being the amount required to meet the 

balance of the cost of the defined benefits after taking account of the member=s 

contributions, investment income and other nett gains or losses made by the fund.  The 

employer=s contribution is a floating item relative to benefits and members= contributions. 

 Members enjoy fixed benefits, but the future cost to the employer remains uncertain. 

 

The distinction is critically important because each scheme gives rise to different legal 

rights and obligations.  Members of funds often display confusion about the nature of 

the pension promise made in each situation. 

 

Historically, defined benefit schemes emerged in the United Kingdom at the behest of 

employers wanting to bestow discretionary gratuities on their employees.  The benefits  

were not seen as part of remuneration, but were considered to be long service awards 

at the discretion of the employer.  Actuarial methods and techniques were applied to 

ensure adequate funding levels. Given their social desirability, government soon 

extended tax incentives and regulation to such funds. Nevertheless, the basic 

conceptualisation and objective of the defined benefit arrangement has remained one of 

fulfilling the social needs of long serving employees and their dependants: a benign 

paternalism to satisfy basic needs in the form of defined benefits.  The determination of 

the employer contribution rate and the scheme funding level was concerned principally 

with devising a cost efficient means of meeting the statistically anticipated benefits. 

 

With the advent of social democracy, industrial pluralism and wage setting by collective 

bargaining, pension benefits and contributions to the scheme have come to be regarded 

as pay.  Employer entitlements and exclusive rights of control over the funds 

increasingly have come to be questioned. The subsequent democratisation of the funds, 

and member claims upon surpluses, appear to have made the defined benefit fund a 

less attractive vehicle for participating employers. This accounts in part for the shift to 

defined contribution funds, where contributions are seen unequivocally as pay, the 

employer=s rate of contribution and overall liability is fixed, and the risk of poor 
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investment performance is shifted to the members.  

 

We have yet to measure fully the success of the defined contribution fund, as compared 

to the defined benefit fund, in South Africa.  Members currently retiring out of defined 

contribution funds in a bear market no doubt may feel the pinch. One thing is fairly 

certain: in a financial sense the defined benefit fund has done rather well. Yet in many 

instances it has failed to meet the challenge of shifting patterns of employment by 

providing for better withdrawal and transfer benefits in an environment of increased job 

mobility. An adjustment of withdrawal benefit levels is certainly called for. But it would be 

a great pity to undermine such a proven and valuable instrument by misplaced and, at 

times, irrationally zealous claims of entitlement to fund assets by members who have 

limited understanding of the financing of the scheme. Members are entitled to defined 

benefits.  They have no right, in the ordinary course of events, to the assets of an 

ongoing scheme. This general proposition is qualified in two exceptional circumstances 

governed by the Pension Funds Act: winding up of the fund (section 28 and 29) and a 

restructuring of the fund involving a transfer of business (section 14).  In these 

instances, depending on the circumstances, members may have statutory rights to 

benefits in addition to the ordinary defined benefits. 

 

Usually, a member of a defined benefit fund becomes a member by entering into a 

contract of employment with a participating employer in the fund.  In order to qualify for 

beneficial tax treatment, membership of the fund must be a compulsory condition of 

employment for all persons who enter employment on or after the date upon which the 

fund comes into operation.  Compulsory membership of a pension fund therefore is 

usually a statutorily implied term in the contract of employment. The rules of the fund 

then determine the conditions of membership and require the employee to contribute a 

certain percentage of his or her salary as a contribution, in exchange, the employee=s 

membership of the fund entitles him or her to defined benefits on retirement, withdrawal 

and in some instances on ill-health.  The employer=s contribution to meet the balance of 

costs, as mentioned, is determined by the actuary in the triennial valuation report.  

 

The essential term of the contract of employment in relation to the pension fund is one 

granting the employee the right to become a member of the fund in part exchange for 
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the providing of services to the employer.  The value of this contractual promise 

depends on the rules of the fund, the benefits promised in terms of those rules and the 

extent to which they are funded. 

 

The remunerative promise made by the employer to the employee is to pay the cost of 

the employee=s membership of the fund over and above the cost of the defined benefits 

financed by the employee=s contributions.  Put differently, the employer=s remunerative 

promise, in part exchange for services rendered, is to underwrite the cost of the defined 

benefits in accordance with the rate determined by the actuary. 

 

The pension fund, a separate legal person or entity in terms of the law, in turn promises 

to pay the benefits according to the rules governing membership of the fund.  Ordinarily, 

unless the contract of employment or the rules provide otherwise, the employer incurs 

no direct liability to pay the pension benefits to the member.  That is the obligation of the 

fund.  Nevertheless, the employer=s undertaking to fund the cost of membership of the 

fund over and above the employee=s contribution, by virtue of being in exchange for the 

employee=s services, can still be considered to be remuneration. 

 

This formulation of the legal arrangements flowing from membership of a defined benefit 

fund is constructed within the contractual paradigm.   In many instances,  it is 

questionable whether there has been genuine consensus between the member and the 

fund on the terms and conditions of membership as pre-determined by the rules of the 

fund.   If fund rules are to be considered contractual terms, generally they will have to be 

read into the contract of employment by implication or as tacit terms.   For that very 

reason, Parliament has deemed it necessary to afford members of pension funds an 

acceptable level of consumer protection, through the introduction of the complaints 

process in Chapter VA of the Pension Funds Act of 1956.  The statute permits a review 

of the rules of pension funds, and decisions taken in terms of those rules, on grounds of 

reasonableness and with reference to equitable considerations derived from a 

member=s statutory and constitutional rights.  To the extent that applicable equitable and 

constitutional principles conflict with fund rules, equity and constitutionalism must 

prevail. 
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Many pension law commentators have remarked upon the controversial nature of early 

withdrawal rules in defined benefit funds. Rosemary Hunter in her LL.M thesis:  

Inequities and illegalities in Occupational Retirement Funds in South Africa (p18) 

usefully summarizes the problem: 

 
The effect of the early withdrawal rule is that on early withdrawal an employee receives from the 

fund only between 25-33% of the actuarial reserve held by the fund on his or her behalf.  The 

balance of that reserve may be used to enhance the benefits paid to the remaining members or 

existing pensioners or, in the case of defined benefit funds, may be Asoaked-up@ by the employer 

whose liability to the fund may be proportionately reduced by means of a Acontribution holiday@.  

The benefit to the employer may be massive in such circumstances.  On the one hand, improved 

benefits may assist an employer to  resist resignation by employees it wishes to keep and to 

attract other employees.  On the other hand, and more directly, reduced liabilities mean greater 

profits. 

 

Either way it is the withdrawing employee who loses. 

 

The injustice is most severe when the employee is compelled to withdraw from the fund when he 

is retrenched.  As Field points out Awhen the dismissal is for a reason unrelated to the employee=s 

fault, the loss of retirement benefits is extremely difficult to  rationalise.@ 

 

These comments, of course, do not apply in every withdrawal situation.  Much depends 

on the actual benefit paid. 

 

On the other hand, even when less than the actuarial reserve is paid one has to 

recognise that the defined benefit fund is modelled on a particular financial matrix which 

contemplates penalties on withdrawal and a predetermined probability of a certain 

percentage of withdrawals before retirement.  Still, in an environment where increased 

job mobility is the norm, the equity of pension fund members ending up with decayed 

withdrawal benefits is questionable, especially where the pension fund has closed 

membership and sits with a huge surplus. 

In his submissions, the complainant has made the important point that the purpose of 

the Pension Funds Act of 1956 is to ensure that workers in South Africa provide 

timeously for their retirement and are not a burden on either the employer or the state  

in their old age.  To that end socially responsible legislation encourages deferred 
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remuneration to be invested for retirement provision. The estimated cost of this tax 

incentive to the national fiscus is in excess of R10 billion per year.  Despite this, over R2 

billion per year is paid out by the fiscus each year to provide survival pensions to 

indigent South Africans who have not been able to make provision for their own 

retirement.  Unfair early withdrawal rules unilaterally decay the value of retirement 

provision for those citizens who change employment during their working lives and can 

find no justification because they are directly at variance with the policy of the incentives 

provided by pension and tax legislation. 

 

Reform of the law is obviously necessary.  There are encouraging signs that some 

pension funds have heeded the call to improve early withdrawal benefits.  Further 

reform seems unavoidable and the question is whether it should come about in a 

structured fashion through generally applicable legislation, or piecemeal, in an ad hoc 

fashion, by means of adjudication.  Legislation is likely to be the more efficient means of 

resolving the problem.  All the same, one hopes that the process of adjudication can 

make its own contribution to what is essentially a policy debate. 

 

The Mouton Committee of Investigation into a Retirement Provision System for South 

Africa, gave considerable attention to early leaver issues.  The Committee fully 

recognised the need, and the difficulty, in balancing the opposing requirements of 

providing a fair return to early leavers, as well as encouraging the preservation of 

retirement assets for use in old age. 

 

The Committee established that pre-retirement leakage as a percentage of contribution 

inflow remained fairly constant at around 10% of contributions in the period between  

1960 and 1990.  I am advised that this figure has increased dramatically to 28% over 

the past eight years.  From the government=s perspective, if fairer withdrawal benefits 

are to become the norm, then any legislative improvement should go hand in hand with 

incentives for preservation to avoid excessive leakage prior to retirement. 

On the question immediately at hand, the Committee found that most pension funds 

define the early leaver cash benefit in terms of a return of the member=s contribution 

with interest.  The fact that funds were generally slow to increase the rate of interest 

paid to resigning members has led to justifiable dissatisfaction among resigning 
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members, who have, in effect, been forced to lend their contributions to the retirement 

fund at an uneconomical rate of return.  The matter of concern to most early leavers  is 

the fact that few funds make any explicit allowance for any part of the employer 

contributions to be included in the early leaver benefits.  In 1991 only 21% of the funds 

surveyed allowed employer contributions to be included in early leaver benefits. 

 

It is difficult to estimate whether a greater number of funds have improved their rate of 

interest or include a part of the employers contributions in the early withdrawal benefit.  

My experience is that some funds do and others do not.  The first respondent in this 

matter has attempted to address the problem by allowing for twice the accumulated 

contributions plus 8% interest or the reserve value, whichever is the greater.  Whether 

such a formulation is fair or not will be canvassed more fully below.  Suffice it at this 

stage to say that the formulation of the benefit in these terms is certainly an 

improvement on the previous prevailing practice to award only the employee 

contributions plus a low rate of interest. 

 

Interestingly enough, the Mouton Committee felt that unfair early withdrawal benefits 

could constitute an unfair labour practice and (prior to the establishment of my office) 

saw the appropriate relief as an application to the Industrial Court.  By implication it 

favoured equitable adjustment by adjudicatory means. 

 

Many of the complaints lodged with my office relate to the fairness or otherwise of such 

benefits.  In time, the practice of adjudication should yield guidelines of general 

application. The process will be assisted by the recent democratization of the boards of 

management of pension funds.  

 

The role of the actuary in computing fair withdrawal benefits 

 

The rules of some pension funds grant actuaries extremely wide discretions when it 

comes to computing early withdrawal benefits and transfer values.  The critical question 

forming the crux of this determination concerns the extent to which actuarial choices 

should be subject to law and judicial supervision.  Richard Nobles in his book Pensions, 

Employment & the Law p 112, states the problem succinctly as follows: 
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The peculiar expertise of the actuary is the ability, using assumptions and methods to make 

decisions about the future; in the context of pension schemes, to determine what level of assets 

will be required to pay for a given level of pensions.  But the question which remains is whether 

actuarial judgments are made according to strict criteria, so that the involvement of this profession 

enhances the protection offered by trust law.  Or are actuarial judgments so flexible that the 

involvement of the actuary may operate so as to disguise what is, in effect, managerial control of 

pension scheme funding?  To answer this question we need to look at the professional standards 

and methods of actuaries, as well as the law which regulates them. 

 

The shifting balance of forces effected by the new constitution demands a noticeably 

higher standard of independence on the part of the actuarial profession.  This can be 

accomplished partly through legislative regulation and the complaints adjudication 

process.  Some measure of self-regulation by the profession is obviously to be 

encouraged as well. 

 

Actuaries traditionally have had significant influence on the content of pension fund 

rules. Those rules, as stated, routinely grant actuaries wide discretions.  It is, therefore, 

incumbent on the actuaries to ensure that discretions are circumscribed by appropriate 

decisional referents, as required by the constitution, and that such discretions are 

exercised reasonably and fairly in accordance with such decisional referents.  

 

There are  a variety of actuarial methods applied for different valuation purposes.  

These are described variously as the aggregate method, the entry-age method, the 

attained age method, the projected unit method, the current unit credit method, the total 

service reserve method, the cash equivalent method, the past service reserve method 

and the share of the fund method.  Some of these methods are variants of each other 

and are used for different valuation purposes.  In their application actuaries make a 

number of assumptions about the expected average life of the workforce, turnover in 

staff, the rate of return on investments, and the rate of earnings inflation. 

These methods and assumptions can be varied at each different valuation resulting in 

inconsistent treatment of those subject to the consequent decision.  The potential 

outcome may be that two employees with exactly the same promise of retirement 

benefits and exactly the same base information for computation of the benefit (same 
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age, same pensionable service, same salary history, etc.) could end up with very 

different withdrawal or transfer benefits under the same rule by virtue of the actuary 

employing different methods and assumptions.  My sense is that this does not happen 

too often in practice.  Nevertheless, without appropriate decisional referents, actuarial 

decision-making potentially becomes arbitrary and discriminatory.  

 

Baxter Administrative Law (Jutas, Cape Town 1984), at page 89 elaborates on the 

social policy underlying the regulation of discretion as follows: 

 
Obviously no constitutional government or orderly administration could tolerate its officials 

following referents of their own choosing when making their decisions.  It is important to ensure 

that there is a high degree of congruence between the officially permissible scope of discretion 

and the effective limits of that discretionary power; in other words, it is important that the 

decisional referents which actually do constrain the  decision-maker are also those which have 

been provided or anticipated by the relevant empowering legislation.  In seeking this objective, 

regard must be had to the risks associated with discretionary power in any form.  There is always 

a danger of arbitrariness, and a lack of political accountability.  Thus the manner by which 

discretionary power is to be regulated must aim at ensuring that the decision maker refers only to 

those factors which are permissible, that his decision is based upon those factors, that he is 

exposed to the views of the public and affected individuals in order that his conception of public 

policy is that which genuinely reflects public convictions, and the various discretionary powers of 

the administration are rationally distributed among and counterbalanced by the institutions best 

equipped to handle their respective tasks. 
 

Generally speaking, the role of the actuary in any situation which is not governed 

precisely by the provisions of the rules is to achieve the greatest possible degree of 

fairness between the various persons interested under the fund.  See Re Imperial 

Foods Pension Scheme (1986) 1 WLR 717. 

 

Richard Nobles, in the work cited earlier, makes a similar point as follows: 

 
The starting-point for making sense of the law in this area is to accept that the role of the actuary 

is to be fair.  There is little reason to believe that a judge is going to accept that a transfer value 

that he regards as wholly unreasonable or unfair is beyond judicial remedy, simply because it has 

been reached in a manner which other actuaries would regard as competent.  This is especially 

so when that judge has authority which allows him to interfere.  Having said this, the burden of 
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proof on those who seek to challenge an actuary=s choice of methods is heavy, is only because of 

the difficulty of explaining actuarial methods to judges. 

 

The solution, based in part on the need for judges to defer to the esoteric science of 

actuaries, is for the rules of the fund to identify with greater precision the chosen 

actuarial method of calculating the withdrawal value and to require consistency in the 

application of valuation assumptions.  Rules which neither identify the method of 

calculation nor require the consistent application of assumptions give unfettered 

discretion to the actuary, and for reasons I discuss later, amount to an excessive 

delegation of authority and thus may be unconstitutional or unreasonable.  A rule 

including decisional referents, especially where it has been adopted by a democratized 

management board, will be legitimate, and the only enquiry will be whether the value 

was computed in accordance with the stipulated method and assumptions.  Greater 

legitimacy, predictability and certainty will be the beneficial consequence. 

 

An unreasonable early withdrawal rule will violate the constitutional rights to property 

protected by section 25 of the Constitution of 1996.  The concept of property in the 

constitutional sense is not restricted to movable or immovable corporeals.  Property is 

often interpreted to consist of rights in or to things that the law will enforce, such as 

pension rights.  (See generally R Bauman Property Rights in the Canadian 

Constitutional Context (1992) 8 SAJHR 344; J Murphy Property rights in the new 

Constitution: An analytical framework for constitutional review (1993) XXVI CILSA 211). 

 Moreover, in BverfG N  EuGRZ 1880, p.118 (127s), the Federal Constitutional Court of 

Germany held that the legal interests of pension fund members can mature over time 

into full property rights deserving of constitutional protection.  Consequently, any 

arbitrary deprivation or restriction of such entitlements by rules granting actuaries 

disproportionate discretionary powers is likely to be in violation of section 25(1) of the 

Constitution, which reads: 

 
No one may be deprived of property except in terms of law of general application, and no law may 

permit arbitrary deprivation of property. 

 

Likewise, rules granting arbitrary discretions in the employment context, will infringe the 

constitutional right to fair labour practices in section 23 of the Constitution, and perhaps 
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the equality clause in section 9. 

 

Broadly speaking, the constitutional proscription of arbitrary rules aims to ensure that 

decision-makers pursue legitimate ends by proportional means.  The objective of the 

early withdrawal rule, in a defined benefit fund, is to strike an appropriate  balance 

between stability in funding and the requirements of individual justice.  The measures 

and means adopted to obtain that end should be proportional and carefully designed to 

achieve it.  To start with, the actuary=s discretionary powers should impair the individual 

member=s rights as little as reasonably possible.  The chosen methodology should fall 

within a range of reasonable actuarial options, allowing some margin of appreciation for 

the actuary.  And there must be guidelines and decisional referents to structure 

discretion in the interests of legitimacy and consistency. 

 

The Indian Supreme Court has distinguished itself on more than one occasion by 

striking down laws for violating equality and property rights on the grounds that the law 

excessively delegated discretionary powers to functionaries and decision-makers by 

conferring uncontrolled and unrestricted discretion upon them.  In JFG. Manufacturing 

Association v Union of India (1970) AIR 1589 SC the plaintiff challenged the validity of 

the levy of an excise duty on the rubber used by manufacturers of chappals under the 

provisions of the Rubber Act 1947.  One of the grounds of constitutional inpugnment 

was that the relevant provision suffered from the vice of excessive delegation in that it 

conferred uncontrolled and unrestricted discretion upon the Rubber Board to levy upon 

and collect duty of excise from the members of the plaintiff association without 

specifying the circumstances under which it should be imposed upon one or the other, 

nor was any guiding policy or principle laid down in the Act for making a choice.  The 

discretion granted to the board, it was contended, meant that members of the 

manufacturing association could be taxed by the board at different rates within its 

unfettered discretion.  As it turned out, the court was satisfied that there were sufficient 

decisional referents and practices to constrain the discretion in question.  Nevertheless, 

the court=s comments are instructive.  At p 1593 Grover, J remarks: 

 
We may next deal with the question whether s. 12(2) suffers from the vice of excessive delegation 

and whether there has been a violation of Art. 14 (the equality clause) as uncontrolled and 
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unbridled discretion has been conferred on the Board to levy and collect the tax from either the 

producer or the manufacturer (the user of rubber).  It is pointed out there is no guiding principle or 

policy laid down in the Act to enable the Board to make a choice between the two categories.  

The principles governing such questions have been laid down in several decisions of this Court. 

... Where legislative policy is enunciated with sufficient clearness or a standard is laid down, the 

courts will not interfere.  It will depend on the consideration of the provisions of a particular Act 

including its preamble as to the guidance which has been given and the legislative policy which 

has been laid down in the matter.  In a taxing statute the guidance may take the form of 

subjecting the rate to be fixed by the local body to the approval of the Government which acts as 

a watchdog on the actions of the local body in this matter on behalf of the legislature.  The 

reasonableness of the rates may be insured by providing safeguards laying down the procedure 

for consulting the wishes of the local inhabitants.  So long as the law has provided the method by 

which the local body can be controlled and there is a provision to see that reasonable rates are 

fixed, it can be said that there is guidance in the matter of fixing the rates for local taxation. 

 

A management board, legislating rules granting discretion to actuaries and other 

decision-makers, therefore will be well advised to spell out an appropriate policy and 

method of calculation in the rule or a resolution.  This it must do with sufficient clearness 

and in a manner providing  safeguards allowing members to check that the policy or 

applicable standards have been applied in their individual case.  Failure to do so, will 

render the rule open to challenge on the grounds of unreasonableness or 

unconstitutionality. 

 

As part of my investigation in this matter, I engaged in a particularly helpful and 

enlightening correspondence with Mr Jeremy Andrew, the Chief Actuary of the Financial 

Services Board.  He expressed concern at my assertion that the failure to include 

decisional referents in the rules of a fund can amount to an excessive delegation of 

discretional authority.  He asserts that it will be impractical in advance, in all areas, to 

set down in the rules how a calculation will be performed.  He believes that the code of 

conduct and professional guidance notes issued by the Actuarial Society provide 

sufficient safeguards and permit an independent actuary to test the reasonability of the 

result.  He also points out that few complaints have been made against actuaries on this 

score in the past and that any such complaints should therefore be left to the President 

of the Actuarial Society to investigate. 
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The submission, with respect, goes beyond a call for judicial deference and 

unconsciously urges me to exempt actuaries from legal and constitutional supervision.  

Certainly, there is much merit in an argument favouring a measure of deference in 

recognition of the complexities of actuarial calculations and the need for flexibility.  And 

there may be something in Mr Andrew=s point that the absence of complaints against 

actuaries is an indication that the ethics of the actuarial profession generally meet a 

high standard.  Yet, in my experience, the line between flexibility and arbitrariness is a 

blurred one, easily crossed by those unaccustomed to acting subject to external 

scrutiny.  The whole purpose of Chapter VA of the Pension Funds Act is to subject 

decision-makers, including actuaries, to appropriate scrutiny. 

 

A balance must be struck between the need for actuarial flexibility and the right of 

pension fund members to have their investment values determined in a transparent, 

predictable and objectively determinable way.  Actuarial methods are complex and 

obscure, and that too may account for the lack of complaints against actuaries.  

Transparancy, in many instances, may not require the rule itself to identify the method 

and assumptions precisely.  It may be sufficient for the rule to specify the basis of 

calculation and that the principles for variation or deviation will be determined by means 

of  practice notes adopted by resolution of the board of management from time to time. 

Much will depend on the circumstances, and the purpose of the valuation.  

 

The question now to be answered is whether in the light of these principles the rule and 

method applied in the present matter are constitutional and reasonable. 

 

Is the first respondent=s early withdrawal rule unconstitutional or unreasonable? 

 

The applicable rule in this matter provides that the complainant is entitled to either twice 

his accumulated contributions plus interest or his reserve value.  The actuary has 

concluded that the reserve value is the greater.  It will be recalled that the reserve value 

is an amount equal to the present value as determined by the actuary of the benefits 

accumulated in terms of the rules in respect of the member for completed service.  The 

actuary may reduce the amount to the extent to which it is required by the financial 

position of the fund. 
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The definition of a Areserve value@ grants the actuary a significant discretion in more 

than one respect.  Firstly, the actuary is given a discretion to select the actuarial method 

and valuation assumptions for the purpose of determining the present value of the 

member=s accumulated benefits in respect of completed service.  Secondly, the actuary 

has a discretion to reduce the present value to the extent which in his opinion is required 

by the financial position of the fund.  Thirdly, the actuary determines the factors to be 

applied in reducing the present value of the accumulated benefits in the circumstances 

required by the financial position of the fund. 

 

The rules, give absolutely no indication of what methods and assumptions the actuary 

should use.  These matters are left entirely to his discretion.  As already discussed, 

there are a variety of methods and assumptions which can be applied with dramatically 

varying results.  The most commonly used (and statutorily required) method for 

determining the funding level and the employer=s contribution rate appears to be the 

projected unit method mentioned earlier as the method applied to compute the 

complainant=s benefit.  This requires the actuary to calculate the fund=s accrued liabilities 

by reference to projected future salaries and to compare this figure with the value of the 

funds assets. The method values the benefits accrued up to the date of transfer or 

withdrawal but instead of using the current salary as the basis of valuation applies the 

salary on which the accrued rights will actually be based at the date of retirement, but 

discounted back to present values.  It differs from the current unit credit method in which 

the actuary makes no allowance for future salary increases, except for those likely to 

take place in the next year.  This latter method is often used to determine deferred 

pension values and in some cases withdrawal benefits.  

 

Another approach used in conjunction with both the current unit credit method and the 

projected unit method is the share of the fund method.  Where there is a surplus after 

calculating the accrued liabilities on the basis of either of the other two methods the 

values can be enhanced by an allocation of the share of the surplus.  This method is 

more frequently applied in instances where the reserve value has been calculated for 

the purpose of transferring liabilities from one fund to another, or in a liquidation 

situation. The benefit is calculated as a share of the assets rather than with reference to 
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the member=s accrued liability or the contributions paid. 

 

Besides the application of different methods, different values can be obtained if the 

actuarial assumptions are varied, by even a modest amount.  In practice the most 

frequently varied assumption, and usually the most financially significant, is the 

difference between salary increases and investment returns, the so-called real rate of 

return.  In my correspondence with Mr Andrew, the Chief Actuary of the Financial 

Services Board, I requested him to do certain calculations in relation to the 

complainant=s benefit.  His calculations disclose that were another actuary to use the 

same assumptions as Mr Chesler, the actuary in this case, but increase the investment 

return from 15% to 15.5%, Factor A would become 0,120746 and Factor B 0,12028 with 

the result that the complainant=s transfer value would drop to R252 648 x 7.75 x 

0.120746 + 97194.04 x 0.120208 = R248 107.  This reduction in the reserve value 

would amount to a 6.5% decrease.  Some actuaries may rely on a 3.5% real return.  

Had this been applied to the complainant=s reserve value, it would have resulted in 

amount of R217 270.  On the other hand, other actuaries might drop the return to 1%, 

giving a transfer value of R303 715. 

 

The Chief Actuary=s calculations demonstrate that even when consistently applying a 

single method, such as the projected unit method, a slight variation in the financial 

assumptions will cause the benefit to vary within a wide range of value.  As it transpires 

in this case, the awarded value of R265 292 fell in the middle of the range of R217,000 - 

R304,000. This serves as an indication that Mr Chesler has exercised his extensive 

discretion reasonably.  But the breadth of discretion granted by the rule by no means 

guarantees reasonableness  on an ongoing basis. 

 

From the perspective of a lawyer tasked with the responsibility of reviewing actuarial 

practice in general, a rule granting such a wide discretion is somewhat alarming.  In 

effect, it means that the members of the fund are largely at the mercy of the actuary 

when it comes to calculating the value of their withdrawal benefit.  As discussed, two 

members exactly similarly situated (of the same age, same pensionable service, same 

salary history, etc.) can receive significantly varying amounts as a withdrawal benefit 

simply by virtue of the fact that the actuary employed a different method, or slightly 
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varied one of the financial assumptions. 

 

By the same token, the rule is every bit as vague in its failure to specify the appropriate 

criteria or factors applied to reduce the amount of the reserve value when the actuary is 

of the opinion that this is required by the financial position of the fund.  This too grants 

the actuary a power to vary withdrawal benefits in an arbitrary manner. 

 

In other words, no matter how reasonably an actuary may act in terms of the rule, the 

rule itself can be construed as unreasonable or unconstitutional on account of its failure 

to provide clear identifiable criteria for the actuarial determination. 

 

The question of the applicable rule=s reasonableness or constitutionality, was not 

adequately argued by both sides in the proceedings before me.  The focus was more on 

the method applied by the actuary.  Hence, I naturally hesitate to pronounce definitively 

on the matter. Nevertheless, it seems to me, it is a merely a matter of time before 

pension fund members will begin to challenge rules granting a discretion as extensive as 

the rule in this matter. 

 

Be that as it may, the requirements of public policy require me to proceed, in the 

absence of compelling argument and evidence, on the basis of the presumption of 

validity and constitutionality.  I do so in the full knowledge that the nature, content and 

extent of the presumption is itself not without controversy.  (See Zimbabwe Township 

Developers (Pvt) Ltd v Lou=s Shoes (Pvt) Ltd 1984 (2) SA 778 (ZS)@783 A-H.) 

 

In any event, even were I to hold the rule to be unconstitutional or unreasonable, it 

would not follow that the rule could be struck down without further ado. The present 

matter is probably an instance where the appropriate remedy would be to correct the 

rule by reading into its provisions those decisional referents not provided for by the 

board of trustees. In future, where rules do not stipulate clear decisional referents, I may 

be expected to read in a duty  to use the projected unit method together with the 

valuation assumptions contained in the previous valuation report.  Indeed, in order to 

make practical sense of the rule, this may be the only solution in the ordinary course of 

interpretation.  Alternatively, where appropriate, I could rely on the provisions of section 
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172(1)(b)(ii) of the Constitution of 1996 to suspend a declaration of invalidity for a limited 

period of time and on certain specified conditions, to allow the board of management to 

correct any defect in the rule. 

 

For reasons which shall be come apparent later, it is unnecessary at this stage to take 

such remedial action. 

 

 

Was the method applied by the actuary reasonable and constitutional? 

 

The method applied by Mr Chesler to calculate the complainant=s reserve value was 

indeed the projected unit or the past service reserve method, mentioned above.  This 

seems to be the method most commonly used for this purpose by actuaries.  The Chief 

Actuary=s calculations disclose that there are subtle variants of it, which when applied 

with different assumptions, can have significantly variable consequences.   Mr Chesler, 

on the other hand, has assured  me that the projected unit method has been applied 

consistently with the valuation assumptions of the last valuation report to all persons 

entitled to the same level of withdrawal benefit as the complainant. He also submitted 

that he had acted prudently in reducing the real rate of return to 2%, thereby reducing 

the current value of the fund=s assets, ultimately leading to an increase in the employer 

contribution rate, or the utilization of the surplus for the purposes of a contribution 

holiday over a shorter period of time. 

 

The complainant challenges this method as unreasonable and unconstitutional.  In 

particular he argues that the method and assumptions used have lost sight of the 

legislative objective of providing for responsible retirement provision, and allow for 

actuarial leakage, resulting in injustice and prejudice to the majority of South Africans at 

retirement.  His principal objection besides claiming a lack of transparency in the 

calculations, is that his projected pension entitlement has been decayed by actuarial 

methods and assumptions which are discriminatory in character, relying as they do, in 

his opinion, upon unjustifiable age and gender considerations.   He puts his argument as 

follows: 
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Two working South Africans who are based in the same pension fund, who earn exactly the same 

but have different ages will have different actuarial reserves.  Here is the first confrontation with 

the Bill of Rights - a discriminatory procedure that uses age prejudice just because actuaries say 

that younger people have more time to accumulate retirement wealth.  By using the defective 

logic, actuaries are able to manipulate the returns an individual can make on their own money and 

the contributions made by the company. 

 

What this means is that if you are young, because you have lots of time to accumulate wealth, you 

are allowed to have your retirement benefit prejudiced.  The logic is further abused and gets worse 

if you are young and female, because the actuaries then argue that pregnancy and marriage will 

result in a greater statistical change that women will leave before retirement age. 

 

So, because younger workers move jobs, they continually lose their retirement nest egg to this 

actuarial leakage system and for 95% of working South Africans that means poverty at retirement 

and enormous surpluses are left in company pension funds. 

 

What is fundamentally flawed in actuarial logic is the extension of the basic principle that the 

defined benefit at retirement is an actuarial value that is based on actuarial statistics of a liability 

that tries to estimate longevity responsibilities.  This liability is supposed to be a real number at 

retirement age and the actuaries provide for it in their estimates of fund financial soundness.  This 

is the defined benefit that is part of the remuneration package spelt out in the contract of 

employment. 

 

The actuarial flaw comes when this fixed value is prejudiced by the further inappropriate use of 

actuarial statistics, which then unfairly reduces this real value of the present day value of the 

reserve by the use of unfair actuarial discrimination and financial manipulation.  This is done by 

using a flawed logic that argues younger employees or female employees have a lower statistical 

probability of remaining with the company and therefore it is not necessary to provide for them at a 

fair rate.  Therefore their reserve value is lower than the real value as stipulated in the contract of 

employment.  It is this decayed accumulation of value, that is based on age and gender statistics, 

that is one of the unfair practices that causes prejudicial actuarial leakage. 

 

Furthermore, he opines that had the actuarial reserve been calculated on a defined 

contribution basis with market related returns of interest, his reserve value would have 

been approximately R210 000 more.  He makes two points in this regard.  Firstly,  he 

claims he was entitled contractually to have his value determined on this basis.  

Secondly, and more relevantly for the purposes of the present argument, he maintains 

that the difference in calculations shows that the reserve value calculated by the actuary 
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was inequitable and unreasonable in the circumstances. 

 

Finally, on the assumption that the surplus in the fund derives from actuarial leakage 

from employee pension benefits and better than expected investments, he calls for a 

portion of the surplus to be added to his reserve value. 

 

In rebuttal of these arguments, the respondent makes a number of points.  Firstly, it 

contends that the computation of the reserve value was done in terms of the rules of the 

fund, which are binding in terms of section 13 of the Pension Funds Act.  The particular 

rule, as discussed, was changed in 1994 to ensure that members of the fund would 

obtain a more favourable withdrawal benefit.  The formula applied, according to Mr 

Barry, is fairly Arough@.  It ensures that a younger person  with a lesser actuarial reserve 

value can still obtain a fair benefit in the amount of double the contributions plus interest. 

  

 

More importantly, Mr Barry submitted  that the method applied by Mr Chesler fall within 

the range of reasonable actuarial practice. Besides the fact that courts elsewhere have 

accepted the use of the projected unit method, the effect of its application here is 

evidently fair. Firstly, Mr Chesler testified that if the complainant invested his reserve 

value at a real rate of return of 3,5% per annum, the projected value of the amount at 

retirement age would be the same if he left that portion of his retirement provision in the 

fund.  And there was every probability he could exceed this performance.  In other 

words, the investment of the amount of the reserve value will yield ultimately a higher 

capital value outside the fund than it would if left in the fund.  At first glance, such an 

observation reflects badly on the fund=s performance on behalf of its members.  

However, one needs to recognize that prudence has led the actuary to factor a low real 

rate of return into his calculations to determine the funding level of the fund, and the 

employer contribution rate.  Nevertheless, one has to query the legitimacy of applying a 

real rate of return of 2%  for the fund in the interests of prudence, but then failing to 

follow through on that prudence by setting 3.5% as the probable rate of return when 

determining the value of a withdrawal benefit.  If the fund can be expected to earn 2% 

why should the withdrawing member be expected to earn more?  The justification lies in 

the collective nature of the fund and the long term horizons of its investment strategy. 
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Secondly, the complainant has in any event misapplied the defined contribution method. 

 He has failed to take into account the cost of risk benefits and administration in his 

calculations.  These costs have to be deducted from the employer=s contribution.  

Relying on the complainant=s own assumptions and taking these costs into account, Mr 

Chesler concluded that the complainant would have received a benefit in the amount of 

approximately of R210 000.  The amount of the benefit received relying on a defined 

contribution method thus would have ended in the complainant receiving a benefit less 

than what he received through the application of the projected unit method.  This 

conclusion, of course, presumes that the principle of cross subsidisation of risk benefits 

within a pension fund is justifiable in a democratic society which, generally, I am 

prepared to accept to be the case. 

 

The complaint raises difficult questions about the use of generalised actuarial tables in 

the pension law context.  In  other jurisdictions the matter has been sensibly resolved 

through legislation.  In Ontario, section 25(2) of the Human Rights Code permits 

employee group pension funds to have discriminatory conditions based on sex, age, 

marital status or family status, and effectively creates a presumption that actuarial tables 

are reasonable.  In the United Kingdom, section 45 of the Sex Discrimination Act (1975) 

expressly made it lawful to discriminate by using actuarial tables in the calculation of 

annuities, life insurance policies or similar matters.  Similarly, Social Security Directive 

87/378 of the European Union permits the use of actuarial factors to fix differential 

benefit levels in pension funds.  In Coloroll [1994] IRLR 586 ECJ, the European Court of 

Justice pronounced on the validity of actuarial calculations in terms of Article 119 of the 

Treaty of Rome (the equal pay provision).  The applicants, supported by the 

Commission, relied on the approach of the US Supreme Court to argue that it was 

discriminatory to treat individuals on the basis of generalisations which may not apply to 

that particular individual, much in the same way that the complainant has argued in this 

matter. The employers, supported by various European governments, argued in rebuttal 

that the use of actuarial assumptions was necessary to ensure the solvency and stability 

of pension funds.  The court accepted this latter view, principally by holding that Article 

119 was not operative. 
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By contrast, the US Supreme Court held in City of Los Angeles v Manhart 435 US 700, 

that it is discriminatory to base pension rights on a generalisation which, even if true on 

average, may not apply to a particular individual.  Thus, it was unlawful to require female 

employees to make larger contributions to a pension fund than male employees on the 

grounds that actuarial tables project pension provision for women to be more expensive 

because women tend to live longer than men.  A similar line of reasoning was followed 

in Arizona v Norris 462 US 1073 where it was held that it was discriminatory to pay 

lower benefits to women based on the same contributions.  However, in Manhart, the 

Supreme Court appears to have seen no difficulty in determining the overall funding 

requirements for a pension fund by consideration of the composition of the entire 

workforce.  Where one is dealing with a defined benefit fund, as long as employee 

contributions and employee benefits are the same, employer contributions may vary to 

reflect the gender composition of the workforce and actuarial tables can be used to 

determine this contribution. 

 

Moreover, the projected unit method and its underlying assumptions have been 

adjudged by the UK courts as fair and reasonable, and as falling within the range of 

reasonable actuarial practice.  See Re Imperial Foods Pension Scheme [1986] 1 WLR 

717 and Stannard v Fisons Pension Trust [1992] 1 IRLR 27. 

 

One of our own constitutional court judges, Judge O=Regan, an expert in the field of 

equality law, has cautioned against relying uncritically on the American position.  In an 

address to the 1998 Pension Lawyers Conference in Cape Town, The Achievement of 

Equality: A New Challenge for Retirement Funds, she makes the following comments: 

 
The fundamental premise of group pension schemes is of course pooling or sharing of risks.  For 

that pooling to be effective, it is necessary to have a sufficiently large number of individuals to 

ensure that some of those individuals subsidise others.  In a sense, there is an inevitable conflict 

between individual fairness and the pooling of risks.  Somebody is going to come out badly by 

definition and end up subsidising other members of the group.  That is the premise of a group 

insurance scheme. 

 

Nevertheless, insurers and pension funds often seek to group risks in particular ways and to 

minimise certain sorts of cross-subsidisation.  The question is, is it legitimate to permit funds and 

insurers to select any way at all to minimise cross-subsidisation?  It needs to be recognised that 
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there are a range of reasons that insurers select criteria to limit pooling of risks.  A key one is profit 

which also incorporates the need to attract business.  But another reason relates to administrative 

convenience.  Some risks may be easy to determine and uncontroversial, others may be very 

difficult or controversial.  It is easy and uncontroversial (generally) to determine age and sex.  It 

may be more difficult to determine race, smoking or drinking habits, family history of significant 

diseases, etc. 

 

Referring to the American experience directly, Judge O=Regan continues as follows: 

 
The emphasis on the particular individual is recurrent theme in the jurisprudence of many 

jurisdictions which have anti-discrimination legislation.  The difficulty with it in my view is that the 

emphasis on the individual suggests that the individual should be considered in an abstract way; 

decontextualised from the group of which he or she is a member and the society in which they 

live.  This process of abstraction, as a technique often employed by lawyers, does not seem 

appropriate to me in the context of equality litigation.  In my view, we have entrenched equality in 

our Constitution, not simply because we fear that individuals may be treated differentially, but 

because we recognise that group membership in our society has improperly become a 

determinant of advantage and disadvantage.  As the Constitutional Court held in Brink v Kitshoff 

NO: 

 
[The equality clause] was adopted in the recognition that discrimination against people who are 

members of disfavoured groups can lead to patterns of group disadvantage and harm.  Such 

discrimination is unfair: it builds and entrenches inequality amongst different groups in our society. 
 

The primary purpose of our equality legislation is to combat and prevent such patterns of 

disadvantage.  It is whether differentiation is likely to or will lead to such patterns of disadvantage 

that should be the primary determinant of whether it is inappropriate or not.  One cannot answer 

that question without considering the individual litigant in his or her context.  That is not to say that 

the individualised concern and interests of a particular individual are irrelevant.  It is to say that a 

primary consideration will be whether the challenged conduct is likely to contribute to patterns of 

disadvantage.  A second consideration will be the effect of a particular differentiation on a 

individual.  Where the person who has been the subject of differentiation is not a member of a 

vulnerable group, but the effect on that individual of the differentiation will be very harmful, then 

that differentiation too may constitute unfair discrimination. 

 

Early withdrawal rules and their actuarial assumptions in defined benefit funds and 

decisions taken under them possibly do disadvantage younger persons or women.  

However, where, as in this matter, the fund minimizes the impact of cross-subsidisation 
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by introducing a minimum benefit of twice the member=s contributions, or the present 

value of the pension liability, the rule and decision may not be disproportionate means of 

effecting a legitimate social policy of funding by cross-subsidisation. 

 

On the evidence presented to me I am satisfied that the demographics relied upon by 

the actuary did not result in the complainant being unfairly discriminated against on 

unconstitutional grounds in either the contributions he paid or the benefit he received.  

Marital status was not taken into account in calculating his benefit and the effect of 

gender and age considerations were either minimal or advantageous.   In short, there is 

no evidence convincingly demonstrating that the complainant would have received a 

significantly more advantageous benefit had he been of a different gender or marital 

status. 

 

A share in the investment reserve 

 

The complainant, with the assistance of Mr Wellsted, has made much of the contention 

that the reserve value should have included a portion of the investment reserve or 

cushion which exists by virtue of the discounting of the market value of the assets.  

There has been some debate about whether this amount forms part of the surplus or 

not.  To my mind the precise nature of the cushion is irrelevant.  The fact is that the 

complainant wants me to substitute another method (akin to the share of the fund 

method) for the projected unit method. 

 

The investment reserve or cushion represents the difference between the market value 

of the assets and their actuarial valuation.  Actuaries routinely discount the market value 

of assets for the purpose of determining the funding level and the employer=s 

contribution rate.  A conservative approach to the assets will lead to a higher 

contribution rate being required.  In the valuation report of 1995, the respondent=s assets 

were actuarially valued at 87% of their market value.  The valuation thus takes the view 

that the market places a value on the assets that is too high (13%) relative to the 

method and basis employed to value the liabilities.  The complainant=s argument is that 

the adjustment should be passed on to the withdrawing member, and that actuarial 

reserves computed under the projected unit method (or any other method not 
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accounting for a part of the surplus) are inequitable, because such reserves determine 

the liability of a fund as a whole in respect of a group of members in an ongoing 

situation.  It is fairer to distribute a share of the assets in a break up situation.  Were one 

to accept this argument, logic would require deficits in the fund also to be passed on.  

This is apparently permitted in terms of the respondent=s rules.  If the deficit is passed 

on, it is argued, then the investment reserve should be included in the benefit. 

 

In an interesting conference paper ARetirement Fund Conversions - Challenges and 

Risks@, Gluckman and Kamionsky, both actuaries, argue in favour of including the 

investment reserve in transfer values.  They comment: 

 
What about any actuarial to market value adjustment employed in the valuation of fund assets?  

Should this adjustment be reflected in the transfer value?  We would argue that if the actuary has 

felt it is fair to make an adjustment to asset values for purposes of the statutory actuarial valuation 

in order to reflect a long-term view of asset values, then the implication is that this adjustment 

should be reflected in conversion values if the intention is to offer a fair value on conversion. 

 

I agree, especially when talking about transfer values in a restructuring, conversion or 

break-up situation.  Fairness requires an equal distribution between the transferor and 

transferee funds, unless legitimate considerations justify unequal treatment. The 

Pension Funds Act clearly recognizes this in section 14 which requires schemes for 

transfers of business to be reasonable and equitable.  Withdrawal through resignation, 

retrenchment or dismissal might be different.  Here individual considerations come into 

play, but these are diluted by the collective interest of the fund and its ongoing nature, 

requiring healthy reserves.  Much will depend on the circumstances.  Issues of 

administrative convenience and legitimate cross subsidisation will play a part.  Generally 

the distribution of a surplus in an ongoing defined benefit fund should be approached 

with caution.  

 

Much of the argument about an equitable entitlement to a share in the investment 

reserves proceeds on the mistaken supposition that a retrenched member has a legal or 

equitable entitlement to share in the fund=s assets.  The assets of the fund belong to the 

fund, not the members.  The retrenched member is entitled to a withdrawal benefit or a 

transfer value.  And that value is defined in the rules, in this instance, with reference to 
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the actuarial liabilities determined co-incidentally for the purpose of establishing the 

funding level and the employer contribution rate.  On proper investment at a reasonable 

rate of return that value should realise an amount equivalent to the same investment in 

the fund over the period remaining to the complainant=s retirement.  The actuary=s 

evidence in this regard is not in dispute.  This fact alone is convincing support for the 

proposition that the value was fair and reasonable. 

 

Moreover, the discount method of valuing the assets aims at bringing stability in setting 

the employer contribution rate.  It does not have the purpose of creating an investment 

cushion for distribution to members on resignation or dismissal from their employment.  

The share of the fund method will certainly yield a fairer benefit on withdrawal. And in 

instances of transfer, conversion or winding up may be the only fair method.  It does not 

follow that the payment of the past service reserve value as a withdrawal benefit will be 

unfair. The test on review is not whether the benefit is the fairest or most reasonable 

benefit.  The test is whether, having regard to established practice in the pension funds 

industry, the benefit falls with the range of reasonable benefit expectations. Indeed, in 

the South African context, payment of the reserve value computed in terms of the 

projected unit method is on the more generous side of the spectrum of withdrawal 

benefits and falls squarely within the range of reasonable actuarial practice.  Insofar as 

reform beyond this may be considered socially desirable, it would seem to me, that  is a 

matter for legislative intervention.  As I stated in Wilson v Orion Fixed Benefit Pension 

Fund (PFA/WE/84/98), any attempt to achieve this end exclusively through the process 

of adjudication is attendant with risks and potentially adverse consequences for the 

industry as a whole. 

 

The meaning of Areserve value@ - the use of the death and withdrawal decrements 

The calculation by the actuary in this matter is perhaps impugnable not because of the 

weighty constitutional issues, or because of his failure to distribute a fair share of the 

surplus, but rather because he may have failed to calculate the amount of the 

complainant=s reserve value properly in terms of the rule.  There has been some debate 

about whether it is permissible to apply the death and withdrawal decrement.  Although 

not canvassed at the hearing, the matter was explored fully in correspondence. 
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The figures presented by Mr Chesler at the hearing record the present value of the 

complainant=s pension at retirement as R374 023.  He then reduced this amount by the 

death and withdrawal decrement, a probability factor of ,67754, to reflect the fact that 

32% of the complainant=s age group are not expected to reach retirement age.  This 

yielded a final benefit of R265,292, the pension liability for retirement. 

 

The definition of reserve value in the rules is somewhat ambiguous in this respect. The 

entitlement is stated to be the present value of the benefits accumulated for completed 

service.  The actuary may reduce that amount if he is of the opinion that the financial 

position of the fund requires it and to the extent which, in his opinion, it is required.  

Such opinion must be formed reasonably on the basis of the objective evidence and with 

regard to all relevant considerations at the time of computing the benefit. Where the fund 

is in substantial surplus, there can be little justification for reducing the present value of 

the benefits accumulated.  At the time of the complainant=s withdrawal the surplus 

amounted to approximately R92 million.  

 

But whatever the financial position, the ambiguity remains.  Either the rule means that 

the present value of the pension, computed by Mr Chesler as R374 023, can be 

decayed by the death and withdrawal decrement only when the financial position of the 

fund requires it, or alternatively, it means the benefit can be decayed by the decrement 

in the normal course, as would be the case when determining the actuarial liabilities as a 

whole for the purposes of a statutory valuation, and then can be further reduced, if the 

financial position of the fund justifies it, for example in a deficit situation. Unfortunately, 

the vagueness of the rule and the absence of clear decisional referents makes it difficult 

to resolve this ambiguity. 

 

Gluckman and Kamionsky, in the paper cited, refer to arguments on the point made by 

two officials of the Financial Services Board: 

 
Le Roux and Pillay make the point that Athere is a common belief that actuarial reserves are the 

most equitable values when determining a member=s interest in a defined benefit pension fund@.  

This is not necessarily true.  Actuarial reserves determine the liability of a fund as a whole in 

respect of a group of members in an ongoing situation. 
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One aspect of the argument of Le Roux and Pillay is that the use of decrements in the actuarial 

reserve calculation is not fair to members who will remain in employment until retirement.  

Perhaps a fair conversion value should be calculated using a zero decrement assumption. 

 

The same point is more than implicit in the complainant=s broadside against the actuarial 

decrements in general, even if he does not relate it to a proper interpretation of the rule. 

 

Given the ambiguity of the rule, the wide nature of the discretion granted, and the need 

to recognise that the fund should provide a due proportion of what a member might 

expect on retirement, especially in a retrenchment situation, arguably would be fairer to 

give the complainant the benefit of the doubt and to award him what the actuary 

calculated as the present value of his pension at retirement, without applying the 

decrements.  It seems logical and fairer not to decay the value of the accumulated 

benefits by a withdrawal probability at the point when the member is in fact withdrawing. 

 

Likewise, in 1989, Prof. Anthony Asher of the University of Witwatersrand, wrote in a 

report: 

 
The pension fund insures most of the death benefits it is due to pay members.  This includes the 

part of the actuarial reserve it is holding for members.  This is unnatural as the whole of the 

actuarial reserve is available to pay for the death benefits. 

 

The method used by the Pension Fund may reduce fluctuations in contributions caused by 

changing mortality experience, but definitely changes the sign of deviations from the norm: more 

deaths than expected lead to a profit, not a loss.  The pension fund, and therefore the Company, 

benefits when more workers than expected die. 

 

The normal actuarial method is to insure the difference between the death benefits and the 

actuarial reserve - called the Aamount at risk@ in actuarial jargon - which means that the pension 

fund is totally insulated against the number of deaths. 

 

As the law requires the beneficiary of an insurance policy to have an insurable interest in the 

death of the insured, and the Pension Fund=s interest must be limited to the amount of risk, it is 

possible that the existing basis of insurance is illegal. 

 

The actuarial reserves, as currently calculated, are reduced by anticipating that profits will be 

made from the death of members.  We believe that this is inappropriate, and that the reserve 
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value should be calculated on a basis that assumes that the fund neither gains nor loses when 

members die. 

 

These arguments justify the non-application of the death decrement in calculating a 

withdrawal value of a retrenched member of the fund, especially where death benefits 

cover exists in excess of the insurable interest.  

 

Whatever might be the fairer benefit, the enquiry here is whether the complainant 

received his entitlement under the rule.  Ultimately this depends on the meaning 

intended by the expression: Athe present value as determined by the actuary of the 

benefits accumulated in terms of the rules in respect of the member for completed 

service@.  In his testimony and submissions the actuary distinguished between the 

present value of the pension at retirement and the pension liability for retirement.  At first 

glance these could equate respectively with the present value of the benefits 

accumulated, before the application of the death and withdrawal decrement, and the 

accrued service liability, being the amount relied on for determining the funding level and 

employer contribution rate.  The definition of reserve value uses neither term but speaks 

of the present value of the benefits accumulated...in respect of a member for completed 

service. 

 

After careful consideration of the submissions made by both parties, I have come to the 

conclusion that the intended meaning of Areserve value@ is the amount of the accrued 

service liability held for the individual member, taking into account the probability of 

death and withdrawal.  The phrase Abenefits accumulated@, according to Mr Barry, 

implies benefits which have built up progressively over time.  They are also benefits 

which have built up Ain respect of the member@ and therefore should be attributed to an 

individual member.  Such a calculation is done without reference to a general surplus 

which may be present in a fund at a particular moment in time. 

 

The actuarial concept of an Aaccrued service liability@ reflects the fund=s obligation to 

hold reserves in respect of a member to ensure prudent and adequate funding to meet 

that liability.  As such it is the amount held in reserve reflecting the present value of the 

benefits accumulated in respect of the member for completed service or determined by 
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the actuary for valuation purposes.  This interpretation is consistent with the exposition 

of the term by the actuary in the 1995 Valuation Report where the accrued service 

liabilities are described as: 

 
The present value of the benefits which members have earned in respect of service to the 

valuation date, allowing for both assumed salary and pension increases as well as changes of 

membership, through to their retirement. (emphasis supplied) 

 

Plainly the application of the decrements is included in the computation and the 

terminology used is consistent with that applied in the definition of reserve value.   

 

In short, the intended meaning of reserve value is not the present value of the pension 

at retirement, but is rather the pension liability for retirement, being the present value of 

the benefits accumulated in respect of the member determined on the past service 

reserve basis and involving the application of the decrements.  This equates to the 

accrued service liability.  And, as already stated, the calculation of the liability in this 

instance has been in accordance with reasonable actuarial practice, even if the resultant 

benefit is not the most generous. 

 

The lesson to be learnt by actuaries and fund administrators is that the failure to define 

entitlements with greater certainty and in a predictable manner will lead to disputes and 

litigation and, more often than not, the costs are likely to be borne by the fund.  Again, in 

the interests of predictability, certainty and fairness, the methods, assumptions and 

terminology relied upon to define benefits should be expressed in a precise and 

objectively determinable fashion.  Not to do so, is to allow for subjective considerations 

to enter the equation leading potentially and ultimately to inconsistency. 

Be that as it may, for the aforegoing reasons I am persuaded that the complainant has 

received the benefit to which he was entitled in terms of the rules and that the method 

applied by the actuary in calculating the benefit was fair and reasonable. 

 

Differential benefits for senior managers 

 

One further matter which I am unable to address, and which has an indirect bearing 

upon fairness, concerns me greatly.  In his written submissions handed in at the hearing, 
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the complainant alleges that the actuarial reserve calculated for senior managers differs 

 from that of other employees.  His calculations demonstrate that the reserve value of a 

defined benefit of a level 1 employee would be 62% higher and for level 2 employees 

would be 45% higher than that of a level 3 employee in spite of the fact that the final 

salary, length of service and age were exactly the same.  He intimates that senior 

managers in the fund have been able to remunerate themselves over and above their 

final benefit by between 45% and 62%. Such differential treatment is alleged to be 

discriminatory, unreasonable and in violation of the Constitution.  My concern is 

strengthened by recent press reports reporting that senior managers of the second 

respondent have been receiving disproportionately generous benefits from the fund. 

 

Mr Barry has suggested that differentials of this nature can be justified on grounds 

similar to those justifying differential salaries.  This may indeed be so.  However, 

normally the pension formula applies equal criteria to differential salaries having the 

effect that different salary levels are in any event taken into account.  My understanding 

of the complainant=s contention is that there has been an additional weighting, resulting 

in the senior managers accessing a substantial portion of the surplus in the fund to the 

exclusion of the other members.  If this is indeed the case, then there may be some 

merit in the argument that the trustees are in breach of their fiduciary duty to treat all 

members impartially.  

 

However, and most importantly, the allegation was not made by the complainant directly 

in his founding documentation, and thus the respondents have not had a proper 

opportunity to deal with the complaint.  Nor has it been lodged in terms of section 30A of 

the Act.  Hence, I have no jurisdiction to decide the matter. 

 

Before I can investigate these allegations and make a ruling on them, I shall need 

evidence of the history of the relevant rule or decision, the circumstances under which 

the differential decisions were made, the process by which the differential rules were 

conceived, negotiated and enacted and the effect of the rule=s application across the 

membership of the fund.  Any complaint in this regard must be lodged with my office 

properly and in terms of the applicable provisions of the Act .  
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Is the complainant entitled to any additional benefit by reason of his contract of 

employment 

 

The main thrust of the complaint, when it was initially lodged, was that the complainant=s 

contract of employment entitled him to a withdrawal benefit calculated on a defined 

contribution basis, because his letter of employment included in his package a company 

contribution to the pension fund in the amount of R7 500, which equalled 12% of 

pensionable salary. 

 

He claims to have assumed that these amounts would be invested in the pension fund 

by the employer on his behalf and further that it was unfair to create the impression that 

a certain level of remuneration was taking place, when in fact it was not.  If such were 

true, the trustees of the first respondent would be compelled by their fiduciary duties to 

ensure that his contract of employment was not subverted. These arguments presume 

that the complainant had a contractual entitlement to a benefit at variance with the 

benefit provided for in the rules of the pension fund and that the management of the 

fund was compelled by law or in fairness to give effect to the benefit. 

 

In my view the complainant has misconstrued his letter of appointment and the 

principles on which a defined benefit pension fund operate.  As discussed earlier, the 

benefit in a defined benefit fund, whether it be a retirement benefit or a withdrawal 

benefit, is not arithmetically derived from the contributions made by or on behalf of a 

particular member.  It is determined strictly in accordance with the formulae stipulated in 

the rules. 

Regardless of whether or not the rules permit the application of the defined contribution 

method in a defined benefit context, I am satisfied that the complainant=s contract of 

employment did not grant him any benefit other than the defined benefits provided for in 

the rules of the first respondent.  In support of his interpretation, he has relied 

exclusively on clause 1.2 of the letter of employment, which specifies the amount of the 

company=s contribution.  However, if this clause is read together with clause 4 and 

clause 5 of the letter of appointment, and in the overall context it is clear that what was 

intended was an agreement by  the second respondent to fund the complainant=s 

membership of the fund over and above the 7,5% contribution payable by the 
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complainant. 

 

At the hearing, evidence was given by Mr Westcott, a senior manager at PE Corporate 

Services, a company of management consultants.  He confirmed the practice of 

employers to consider comparative income surveys when setting remuneration levels.  

These surveys are based upon the total package cost to the employer of the 

employment of an individual.  The package is broken down in constituent components 

which express the value of the employer=s contribution as a percentage of the individual 

remuneration.  Basically, the letter of appointment reflects that practice and not an 

intention to earmark a specific portion of the aggregated contributions for exclusive 

investment on behalf of the member.  The contract has to be read in conjunction with the 

fund=s rules and the surrounding circumstances.  The employer agrees to fund a portion 

of the cost of membership.  The rules determine the benefits. 

 

In conclusion, there was no intention on the part of the employer to assume a liability for 

a benefit in excess of the benefit provided by the fund. 

 

In any event, the complainant in response to questioning by Mr Barry, conceded that at 

the time of taking employment with the second respondent he had full knowledge of the 

workings of a defined benefit fund and that he had agreed to the terms of his 

employment after having received a summary of the rules of the fund.  Mr Barry, 

therefore, rightly and convincingly argued that the complainant could not have had an 

expectation that his withdrawal or retirement benefit would be calculated on the basis of 

the income flows projected in his calculations. 

Nor, is there any merit in the complaint that it is an unfair labour practice  to compel an 

employee to belong to a pension fund.  In order to qualify for beneficial tax treatment, 

pension funds are obliged to require that membership be compulsory throughout the 

period of employment by virtue of section 1 of the Income Tax Act of 1962.  While there 

can be no denial that the Act contains a measure of coercion, compulsion of this kind is 

acceptable and justifiable in a democratic society.  In any event, I do not have 

jurisdiction to pronounce upon the constitutionality of an Act of Parliament. 

 

Finally, the complainant seeks relief for alleged unlawful deductions from his salary by 
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the employer contrary to clause 5 of his contract of employment.  That clause provides 

that should the complainant decide to participate in the deferred compensation scheme, 

the total contribution towards the pension fund, on the amount selected, would be borne 

by the respondent.  Despite the fact that the complainant decided to join the deferred 

compensation scheme,  the employer continued to deduct 7.5% from his salary.  These 

deductions may or may not be contrary to clause 5 of the contract, depending on its 

interpretation. However, this matter does not relate to the administration of the pension 

fund, the investment of the fund=s funds or the interpretation and application of the 

fund=s rules.  The complaint relates to rights derived from the contract of employment.  

Accordingly, this cause of action does not fall within a definition of a complaint in section 

1 of the Pension Funds Act of 1956 and I have no jurisdiction to pronounce upon its 

merits.  Thus, I am precluded from granting any relief in this regard. 

 

For the aforegoing reasons, the complaint is dismissed. 

 

DATED AT CAPE TOWN THIS 10th DAY OF AUGUST 1999. 

 

 

....................................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR 
 


